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Abstract The mid-June endorsement by the United Nations Human Rights Council
of a new set of Guiding Principles for Business and Human Rights has been
welcomed as the authoritative global standard for corporations to respect human
rights. The Guiding Principles are the culmination of a 6-year UN-commissioned
study by Professor John Ruggie, which concludes that companies should carry out
human rights due diligence to identify, prevent, mitigate, and account for how they
address their adverse human rights impacts. Drawing on related regulation in
Europe, this article considers how best to implement the Guiding Principles in
Southeast Asia.
Introduction
On 30 May 2011, Professor John Ruggie of Harvard University made his final
presentation to the United Nations Human Rights Council (UNHRC) in his
capacity as Special Representative of the United Nations (UN) Secretary-General
for business and human rights. Ruggie’s mandate was created in 2005 in order to
move beyond what had been a divisive debate over the human rights
responsibilities of companies. At the time, many thought that businesses should
not be concerned with human rights compliance, regardless of the fact that they too
commit or contribute to gross violations of human rights, labor, and environmental
laws and standards.
Ruggie’s goal was to build shared understanding among stakeholders by
convening consultations around the world and by conducting extensive research.
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Out of that process came the “Protect, Respect and Remedy” Framework, which was
unanimously welcomed by the UNHRC in 2008.1 After three further years of
substantial work and consultations, Ruggie finally presented his Guiding Principles
(GPs) on the prevention of, and remedy for, business-related human rights harm.2
Whereas the Framework addressed, in Ruggie’s words, the “what” question: what do
States and businesses need to do to ensure business respect for human rights; the GPs
address the “how” question: how we move from concept to practical, positive results.
The guiding principles seek to provide companies with a set of comprehensive
standards built upon existing laws. They advise public and private companies on
how to conduct their activities in accordance with human rights. Additionally, the
GPs outline a human rights due diligence process which seeks to prevent and deter
human rights abuses. Finally, the GPs take remediation into concern in the event a
human rights violation occurs and is attributable to a business entity. Anticipating the
occasional human rights mishap, the GPs offer a restorative route, helping victims
and companies to work together to ensure durable solutions.
Ruggie’s efforts have been remarkably successful in establishing a baseline
responsibility of businesses to respect human rights. Recently, international organiza-
tions such as the Organization for Economic Co-operation and Development (OECD),3
the International Financial Corporation (IFC),4 and the International Organization of
Standards (IOS)5 endorsed this responsibility in their guidelines and performance
standards. Scores of large companies, leading corporate law firms, and institutional
investors too have followed suit and taken the unusual step of issuing public statements
of support for the GPs and encouraging the Council to endorse them. Indeed,
Malaysia’s Sime Darby praised Ruggies’ efforts, commenting that the GPs effectively
direct companies to incorporate human rights considerations in all their activities.6
1 Ruggie, John (2008) Promotion and protection of all human rights, civil, political, economic, social, and
cultural rights, including the right to development [WWW] Human Rights Council. http://www.reports-
and-materials.org/Ruggie-report-7-Apr-2008.pdf [15/6/2011]
2 John Ruggie (2011) Report of the Special Representative of the Secretary-General on the issue of human
rights and transnational corporations and other business enterprises [WWW] Human Rights Council.
http://www.business-humanrights.org/media/documents/ruggie/ruggie-guiding-principles-21-mar-2011.pdf
[15/6/2011].
3 In May 2011, Ministers from the 42 countries that adhere to the OECD Guidelines for Multinational
Enterprises adopted an update that for the first time includes a human rights chapter. The OECD Secretary-
General stated: “The new human rights recommendations benefitted greatly from the work of the UN
Special Representative on business and human rights and are in line with the Guiding Principles on
Business and Human Rights.”
John Ruggie 2011. Presentation of Report to United Nations Human Rights Council.[pdf] Geneva:
United Nations.http://www.business-humanrights.org/media/documents/ruggie-statement-to-un-human-
rights-council-30-may-2011.pdf [21/6/2011]
4 In May 2011, Board of Directors of the International Finance Corporation approved an update of the
IFC’s Sustainability Framework, which includes performance standards for clients in managing their social
and environmental risks. For the first time, the IFC specifically references the business responsibility to
respect human rights. IFC policy affects not only its own investments and advisory services but also forms
the basis of the Equator Principles, a benchmark used by 72 other financial institutions worldwide.
Ibid.
5 In 2010, IOS adopted a new social responsibility standard, ISO26000, which includes a human rights
chapter. Ibid.
6 Selvanathan,PuvanJ.OfficeoftheHighCommissionerforhumanrights.2011.WesupporttheUnitedNations.
[Letter]JohnRuggie.http://www.global-business-initiative.org/Home%20files/Letter%20from%20Sime%
20Darby%20supporting%20UN%20GPs.pdf [16/6/2011]
58 M. Mohan
On 16 June 2011, the UNHRC made a historic resolution welcoming and endorsing
Professor Ruggies’s GPs.7 In Ruggie’s words, “the Council’s resolution establishes the
guiding principles as the authoritative global reference point for business and human
rights.”8 Impressively, all 28 members of the council voted for the endorsement
unanimously. Additionally, the UNHRC resolution has established a working group
which will consist of five experts who will be chosen at the next (18th) session. The
working group will be tasked with the promotion and implementation of the GPs. The
resolution also envisions a multi-stakeholder forum to address and solve challenges
and roadblocks encountered while implementing the principles.9
In his speech to the Council, Ruggie remarked that multilateralism—that is, finding
common ground rules for global action—works. Yet, it bears mentioning that the GPs’
legacy depends on their effective and uniform implementation, especially since a multi-
lateral treaty or international court devoted to regulating business-related human rights
abuses is unlikely. For such implementation to take place in Southeast Asia (SEA), there
needs to be a keen appreciation of developments here and sustained action to embed the
GPs and clarify their legal implications. This article compares the regulation of business
impacts on human rights in Europe to that in SEA and considers how to carry Ruggie’s
important initiative forward in SEA in the years to come.
Human rights and the European Union (EU)
Before analyzing the potential reach and impact of the GPs in SEA, it is useful to
consider how they have been received in Europe so that we can seek to draw
comparative lessons. The EU, a supranational economic and political union of 27
European states, has often been commonly regarded and expected to have compara-
tively progressive stances towards human rights issues regionally and internationally.
Human rights principles are enshrined in the Charter of Fundamental Rights,10 the
European Convention on Human Rights,11 among other charters and legislation.
Institutions in place within the EU have paid increasing attention to issues concerning
business and human rights, including the European Court of Human Rights (ECtHR),
the European Court of Social Rights, and the Council of Europe (CoE).
The ECtHR has pronounced on the corporate liability of large corporations,
banks, private hospitals, and other businesses. The court has also held European
corporations responsible for human rights violations they have committed or
contributed to regardless of the fact that they have occurred outside EU territory.12
7 UN News Centre. 2011. UN Human Rights Council endorses principles to ensure businesses respect
human rights. [WWW] (16/6/2011). http://www.un.org/apps/news/story.asp?NewsID=38742&Cr=human+
rights&Cr1= [21/6/2011]
8 Ibid.
9 UnitedNationsHumanRights,2011.DisplayNews.(www) http://www.ohchr.org/EN/NewsEvents/Pages/
DisplayNews.aspx?NewsID=11165&LangID=E [16/6/2011]
10 Charter of Fundamental Rights of the European Union, 2000. European Convention
11 Convention for the Protection of Human Rights and Fundamental Freedoms, 1950. Council of Europe,
Rome
12 Augenstein, D.H., Boyle, A., and Singh Galeigh, N. 1970. Study of the legal framework on human
rights and the environment applicable to European enterprises operating outside the European Union.
http://dbiref.uvt.nl/iPort?request=full_record&db=wo&language=eng&query=4530318.
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Domestic courts have also risen to the occasion. An example of such a case would
be the lawsuit that was brought against an Anglo-Dutch oil trading company for its
negligent disposal of waste in Abidjan, Côte d’Ivoire, which caused persons residing
near the landfills to fall ill. Even though the corporation initially sought to evade
liability by offering compensation to the government in exchange for legal immunity
from prosecution, 30,000 residents successfully sued the corporation. Finally, in July
2010, a Dutch court found the company guilty of violating the European Waste
Shipments Regulation.13
In October 2010, the CoE published a report on Human Rights and Business.14
On the basis of this report, the CoE Parliamentary Assembly adopted Resolution
1757 (2010)15 and a Recommendation 1936 (2010)16 on human rights and
business. The Resolution called for increased accountability and awareness,
adoption of best practices, and introduction of legislation concerning business
and human rights. A series of follow-up measures were recommended, including
but not limited to: (a) feasibility study of a complementary legal instrument, (b) a
study on corporate responsibilities in the area of human rights, and (c) a reporting
system on the social responsibilities of businesses. Such research is imperative as it
draws attention to systemic weaknesses and spurs the international community to
make the necessary changes.
The EU has paid close attention to Ruggie’s Framework. In January 2011, prior
to Professor John Ruggie’s release of the Guiding Principles in March, it released
a statement on the draft Guiding Principles.17 The statement expressed strong
support and committed to cooperate with lead co-sponsors of the mandate. It also
detailed the EU and its member states’ progress in coordination and involvement
to ensure effective implementation of the GPs. Importantly, the statement
suggested specific areas in which the draft could be improved upon, such as an
in-depth analysis on what corporate responsibility entails. Additionally, corpo-
rations should have a comprehensive understanding of the importance and scope of
human rights impact assessments. The statement goes on to recommend that the
principles take into consideration the different sizes of the companies and thus
their different requirements and abilities to engage in human rights due diligence.
Lastly, the EU noted that the GPs should be more specific with regard to what
processes and which institutions within the UNHRC rubric will help operationalize
the GPs. 18
13 Ibid.
14 Haibach, Holger, Council of Europe, Parliamentary Assembly Doc. 12361 of 27 September 2010,
Human rights and business Report, Committee on Legal Affairs and Human Rights.
15 Council of Europe, Parliamentary Assembly Resolution 1757 (2010) Human rights and Business.
Assembly debate on 6 October 2010 (32nd Sitting)
16 Council of Europe, Parliamentary Assembly Recommendation 1936 (2010) Human rights and Business.
Assembly debate on 6 October 2010 (32nd Sitting)
17 Permanent Delegation to the United Nations Office and other international organizations in Geneva,
Charge d’Affaires. Geneva 31 January 2011 D(2011) 700 246, EU comments on the draft Guiding
Principles for the implementation of the UN “Protect, Respect and Remedy” Framework.
18 Pangratis, Angelo. (2011) EU comments on the draft Guiding Principles for the implementation for the UN
‘Protect, Respect and Remedy”Framework. [WWW] European Union. http://www.business-humanrights.org/
media/documents/ruggie/eu-comments-on-draft-guiding-principles-31-jan-2011.pdf [16/6/2011]
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In sum, the EU’s standardized system of laws concerning the integrated
movement of people, goods, services, and capital—and its overarching plenary
and judicial bodies—provide a strong foundation for the regional organization to
align state and business responsibilities in accordance with the GPs. Furthermore,
the EU has taken the lead in supporting Ruggie’s Framework and Guiding Principles
and has been at the forefront in exploring issues of concern, including challenges
faced in particular operational environments or in relation to specific groups, as well
as identifying good practices.
Human rights and Southeast Asia (SEA)
While the SEA region has not attained the same degree of integration or singularity
of purpose in respect of the GPs, it too has taken strides towards adopting common
human rights standards. The Association of Southeast Asian Nations (ASEAN) has
long been regarded as a group of sovereign nations operating on the basis of ad hoc
understandings and informal procedures.19 As a multilateral institution, ASEAN has
been criticized for failing to adequately promote and protect human rights, due to its
long-standing policy of noninterference in members’ internal affairs.
But with the adoption of the ASEAN Charter in November 2007, ASEAN has
taken significant positive steps forward. In 2009, ASEAN member States designed a
‘Roadmap,’ which envisions the creation of a “rules-based Community of shared
values and norms” built on three pillars—namely, political security, economic, and
sociocultural, each with its own blueprint and infrastructure for implementation.20
Business impacts on human rights in the region pertain to all three pillars and need
to be holistically understood and addressed.
Efforts are underway in laying the groundwork for facilitating free flow of
information based on each country’s national laws and regulations; preventing and
combating corruption; and cooperation to strengthen the rule of law, judiciary systems
and legal infrastructure, and good governance.21 Regardless of their varying stages of
development, there appears to be a growing consensus regarding the elements of the
rule of law as a principle of good governance which is compatible with promoting and
protecting fundamental human rights.
An ASEAN Intergovernmental Commission on Human Rights (AICHR) has also
been established to develop common approaches and positions on human rights
matters of interest to ASEAN. AICHR is currently in the progress of drafting an
ASEAN Human Rights Declaration.22 It has also adopted the terms of reference of
its first thematic study, a baseline study relating to business and human rights in
19 Severino, R 2001. “ASEAN Way and the Rule of Law,” address at the International Law Conference on
ASEAN Legal Systems and Regional Integration sponsored by the Asia-Europe Institute and the Faculty
of Law, University of Malaya, Kuala Lumpur.
20 2009 Cha-am Hua Hin Declaration on the Roadmap for an ASEAN Community (2009–2015) signed on
1 March 2009.
21 Ibid, para. 15.
22 2011 Chair’s Statement of the 18th ASEAN Summit, issued by the Chair of ASEAN in Jakarta,
Indonesia on 8 May 2011.
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ASEAN. 23 Significantly, AICHR’s Singapore representative, Mr. Richard Magnus,
has lauded the GPs as useful references for this upcoming study.24
Also key in the region’s human rights landscape is the emergence of credible
civil society organizations (CSOs) which share knowledge, experience, and
training.25 CSOs have been increasingly concerted in their efforts to document
business-related human rights abuses and influence policy making.26 In short, the
time is ripe for regional stakeholders to embed the GPs into ASEAN’s shared
norms and values.
Embed the Guiding Principles
There is, however, a dearth of systematic research and analysis needed to properly
inform and support initiatives by AICHR or CSOs in SEA.27 Further, with few
exceptions,28 there has been little express acknowledgment by the region’s
businesses of the relationship between their operations and human rights. Many
still continue to address the social impact of their practices through voluntary
corporate social responsibility (CSR) programs.29 The GPs require companies to
respect human rights law; they do not permit them to deal with only those issues
with which they feel comfortable.
Ruggie’s proposed Voluntary Fund for Business and Human Rights aims to facilitate
states’ adherence to the UN Framework and the GPs, and strengthen efforts of CSOs
and other stakeholders to advance their implementation. While this initiative has merit,
it is hoped that it will be augmented by continued engagement with regional stock
exchange regulators, state-owned enterprises, sovereign wealth funds, banks and
financial institutions, multinationals (including natural resource extraction and contract
manufacturing companies), and other leading public and private sector entities so that
the GPs can be firmly embedded into SEA’s corporate psyche.
24 Magnus, Richard. 2011. Guiding Principles on business and human rights.[Letter] John Ruggie.23/5/
2011http://www.business-humanrights.org/media/documents/ruggie/singapore-letter-to-ruggie-re-guiding-
principles-23-may-2011.pdf [16/6/2011]
25 For example, the Solidarity for Asian People’s Advocacy network comprises more than 100 national
and regional NGOs with the objective of enhancing engagement with intergovernmental bodies.
26 See Forum-Asia press release, “Corporate Social Responsibility in ASEAN Needs to Emphasize
‘Responsibility’”, 2 May 2011.
27 AICHR faces constraints in executing its wide-ranging functions. AICHR representatives have
highlighted the difficulties faced in terms of the capacity of AICHR members and its limited budget.
They have indicated that assistance is needed in, inter alia, capacity building for AICHR members and
staff and AICHR’s thematic studies. See UNDP Asia Pacific Regional Centre and OHCHR Regional
Office for Southeast Asia, Report on “Regional Dialogue on UN Engagement with the ASEAN Human
Rights System,” Bangkok, 6 September 2010.
23 ASEAN, 2011. Press Release of the Fifth ASEAN Intergovernmental Commission on Human Rights,
Jakarta, 25–29 April 2011 [press release], Available <http://www.asean.org/26208.htm> [accessed 7 June
2011]
28 One exception is Malaysia’ Sime Darby Berhad. See letter dated 20 May 2011 from Sime Darby Berhad
to the SRSG, available at < http://www.global-business-initiative.org/Home%20files/Letter%20from%
20Sime%20Darby%20supporting%20UN%20GPs.pdf>.
29 Hamdan, Fouad (2006) Give us real CSR not just hollow public relations [WWW] Friends of the Earth
Europe.http://www.foeeurope.org/publications/2006/FoEE_on_CSR_EU_Finish_Presidency_Conference_
Brussels_22nov06.pdf [16/6/2011]
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Stock exchange regulators, can make significant contributions to give effect to the
UN Framework and the GPs. The Hong Kong Stock Exchange (HKSE) has
established disclosure rules requiring mineral companies to provide material
information on social and environmental risks and remediation practices. In March
2011, for instance, four NGOs, CooperAccion, Ecumenical Foundation for Peace
and Development, Friends of the Earth US, and CATAPA jointly sent a letter to the
HKSE alleging that Zijin Mining Group’s actions in the Rio Blanco Copper Mine in
Peru had flouted these rules.30 The Exchange is currently investigating these
allegations.31 It is hoped that the stock exchange will maintain and enforce its strict
standards.
Include multiple stakeholders
To uphold the letter and spirit of the GPs, it is vital that academics, auditors, and
human rights professionals in the region collaborate to:
1. Conduct sustained legal and empirical research which identifies and assesses the
potential and actual adverse human rights impacts of business activities in SEA,
and tracks the efficacy of remediation efforts;
2. Contribute to annual stocktaking exercises of the functionality and reach of the
GPs in practice;
3. Conduct business and human rights training courses, informed by our academic
research and professional expertise, for human rights practitioners and CSOs in
the region;
4. Engage with business enterprises in the provision of consulting and due
diligence auditing services which integrate our research findings and impact
assessments, and propose best practices to ensure corporate compliance with the
UN Framework and GPs;
5. Analyze State protection against business-related human rights abuses and
access to effective remedy for victims of such abuses in SEA, and aim to report
on these matters at the UN Human Right Council’s Universal Periodic
Review32; and
6. Develop tertiary and executive courses at regional universities to raise awareness
and build expertise on how to prevent and regulate adverse business impacts on
human rights and sustainable development in SEA.
30 Cabredo, Juan, David Rondon, Eric Pica, Thomas De Maeseneer, 2011, Concern about Zijin Mining
Group’s failure to disclose material risks posed by its overseas projects.[Letter] Christine Kan 1 Harbour
View St.2/3/2011. http://www.foe.org/sites/default/files/Letter%20to%20HKSE%20re_Zijin.pdf.[16/6/
2011]
31 Business and Human Rights Resource Centre, 2011, Business & Human Rights :Zijin Mining’s Rio
Blanco project.16/6/2011. http://www.business-humanrights.org/Documents/RioBlanco. [16/6/2011]
32 The Universal Periodic Review is a mechanism that allows all the UN member nations to reflect and
submit a report, every 4 years, on their commitment to human rights. Recommendations are then
suggested to the state to improve upon their human rights situation. The next review is a chance for the
states to account for the improvements made since the last meeting.
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Clarify international legal standards
Best practices for business enterprises in heightened risk situations
It is crucial for businesses that there be more certainty in relation to applicable legal
protection against business-related human rights abuses in conflict-affected, post-
conflict, and fragile States where human rights enforcement may beweak or nonexistent.
SEA’s history of conflict and evolving transition towards respect for the rule of law and
human rights has many lessons to offer in this regard. Through comparative study, these
lessons will contribute to the formulation of international best practices for business
conduct in heightened risk situations. Absent a binding legal treaty, best practices will
lend much-needed clarity and certainty to these businesses, and enable them to conduct
effective human rights due diligence. This is an area human rights professionals with
experience in dealing with transitional justice processes should take the lead on. 33
Harmonize international legal standards
There is much work to be done in harmonizing international legal standards in SEA.
One of the first steps to doing so is building upon common notions of the concept of
the rule of law. Accordingly, the Human Rights Resource Centre for ASEAN’s first
project was a study on regional conceptions of ‘rule of law and good governance’
and how it relates to respect for and protection of human rights.34 The multi-site
study, named the Rule of Law for Human Rights in the ASEAN Region: A Base-line
Study (“Rule of Law Study”), is the first study of its kind in SEA and can serve as a
blueprint for how to begin to study, document, and address human rights issues in
SEA. It is an early-phase study that will help pave the way for in-depth empirical
studies, and will guide policy makers on how to set and measure baseline human
rights standards and best practices in SEA.35
Natural resource certification programs
The Enough project has recently analyzed the benefits of having a certification
program to ensure that human rights and environmental considerations are taken
seriously.36 This program serves as an example of how SEA can similarly ensure a
human rights auditing process for its natural resources. The certification program can
also be a powerful catalyst for prohibiting the trade of conflict minerals from
countries such as the Congo. Drawing on Enough’s experience in Africa, the
following five lessons regarding certification are apposite in SEA.
33 Gee, H 2004, ‘A breed apart’, The Age, 29 October, first edition, A3, viewed 10 December, 2004, http://
global.factiva.com
34 The Human Rights Resource Centre (HRRC) for ASEAN was born out of the ASEAN charter of 2008.
It was formulated to aid the work of the ASEAN Intergovernmental Commission on Human Rights, It
aims to advocate for human rights and to encourage teaching and training of human rights. Additionally,
the HRRC focuses on raising awareness of and emphasizing the importance of the rule of law.
35 See “Asean begins accepting rule of law despite conflicts” Jakarta Post (5 April 2011), http://www.
thejakartapost.com/news/2011/05/04/asean-begins-accepting-rule-law-despite-conflicts.html
36 See Enough Project for details <http://www.enoughproject.org/>
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First, a successful certification process requires political leadership. The
Secretary-General of ASEAN, Dr. Surin Pitsuwan, should take the lead in
encouraging ASEAN nations to accept and implement such a process. Second,
certification should be given credence by a multi-stakeholder body that allows for
participation from governments, corporations, and civil society. This allow for a
system of checks and balances. Third, the process must include an auditing
procedure from an independent source to verify the legitimacy of the process by
providing the public with an added assurance that all the regulations are met. Fourth,
transparency is the key to maintaining trust and accountability. Finally, the
certification procedure must have the necessary backing to ensure that any violation
is met with a serious consequence. ASEAN must ensure that the process is not
merely a formality but one in which all member states firmly carry out suspensions if
a company is found to be in violation of the standards. ASEAN should work toward
a resolution that implements a standardized certification process for all member
states.
Although the EU is in many ways a human rights thought leader, it has not
adequately addressed or deterred the trade of conflict minerals from the Congo.
There are currently no laws in place to ensure that EU companies follow a supply
chain accountability process.37 By formally introducing legislation to collectively
implement accountability through certification, ASEAN could take the reins in this
regard. Indeed, Adidas, Puma, and Nike in Indonesia have signed agreements to
allow their workers to form unions.38 These Indonesian textile workers had
previously been prohibited from organizing unions and bargaining on behalf of
them. Such agreements signify that human rights compliance is gaining momentum
in the Southeast Asian business world.
Conclusion
Ruggie told the UNHRC that “human rights are at stake—and so, too, is the social
sustainability of enterprises and markets as we know them.” The UNHRC has
resolved to heed this timely refrain. We hope that businesses in SEAwill do their part
to give the GPs full effect.
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http://www.touchstoneblog.org.uk/2011/06/adidas-nike-and-puma-sign-up-with-unions-on-indonesian-textile-
worker-rights/[16/6/2011]
Regulating business impacts on human rights 65
